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have no actual notice of the suspension of corporate power. 19 It 
is possible to construe the act so that the offending "corporation" 
itself would not be permitted collateral attack upon corporate exist- 
ence in order to avoid its obligations under contracts so made by 
its officers, who are, however, subject to prosecution by the state 
for violation of the statute. 20 Business convenience would be served 
by such a construction. It remains to be seen whether the courts 
will consider that the alteration of the terms used in the statute 
was made in contemplation of so complete a change in attitude 
toward the delinquent corporation. R- R- L. 

Evidence : Parol Evidence Rule : Admissibility of a Parol 
Agreement as to Time of Performance When no Time of 
Performance Is Stated in the Written Contract — "Few 
things are darker than this, or fuller of subtle difficulties. 'The 
admissibility of extrinsic parol testimony to affect written instru- 
ments is, perhaps, the most difficult branch of the law of evi- 
dence.' "* Professor Thayer stated the general doctrine in states 
having the parol evidence rule to be that "in the case of contracts 
in writing, parol evidence is. not admissible to vary or add to their 
legal effect, or cut it down; and especially that such evidence of 
the writer's intention is not admissible." 2 Without any classifica- 
tion of, or explaining away of the previous conflicting decisions on 
the point in issue, the court, in California Drilling and Machinery 
Company v. Crowder, 3 held that where a written contract is silent 
as to the time of performance, and the law therefore fixes a reason- 
able time, parol evidence is inadmissible to show that a definite time 
for performance was agreed upon. 4 The court relies on Standard 
Box Co. v. Mutual Biscuit Co., 5 where it was held that "that 
which is implied by law becomes as much a part of the contract 
as that which is therein written, and .... it cannot be contra- 

19 This point was not raised in Siegel v. Maryland Casualty Co., supra, 
n. 18, which denied recovery in New York to an assignee of the cause of 
action from a California corporation after the suspension of its powers. For 
a full discussion of the question see Held v. Crossthwaite (1919) 260 Fed. 
613, commented upon in 28 Yale Law Journal, 604. The construction sug- 
gested is supported by the opinion of Rogers, J., at p. 632. Ransome-Crum- 
ney Co. v. Superior Court, supra, n. 17, considers only the right of the cor- 
poration to institute or maintain actions on its own behalf, which it properly 
denies. 

20 Stats. 1917, p. 371, § 11. 

1 Thayer on Evidence, p. 390. 

2 Thayer on Evidence, p. 396. 

a (July 17, 1922) 38 Cal. App. Dec. 625, 209 Pac. 68. 

4 The action was for an amount claimed to be due on a contract whereby 
plaintiff agreed to drill certain wells for defendant. There being no statement 
in the written contract as to the time of performance, it was set up in defense 
that the parties had agreed that the work should be completed by May 1, 1920, 
and that plaintiff did not complete the wells until July, as a result of which 
defendants were deprived of water for their rice crop. The oral contract was 
held to be inadmissable. 

5 (1909) 10 Cal. App. 746, 750, 103 Pac. 938. 



44 // CALIFORNIA LAW REVIEW 

dieted by parol in respect of that which is implied any more than 
in respect of that which is written .... Where the law fixes the 
time of performance, parol evidence of some other definite time is 
inadmissible as varying the written instrument." 6 In view of the 
fact that in the Standard Box case 7 the time agreed on amounted 
to an extension rather than coming within the scope of a reason- 
able time, 8 it is fair to say that any statements in that case which 
are applicable to the Crowder case are merely dicta. The same is 
true of the principal cases relied on in the Standard Box case, 9 and 
also of Roughton v. Brookings Lumber Co., 10 the most recent 
decision previous to the Crowder case, holding in accord with the 
Standard Box case. 

A consideration of these cases discloses no clear-cut statement, 
aside from dicta, that sustains the holding in the Crowder case. 
Moreover, there is authority the other way. Although the case of 
Sivers v. Sivers 11 is not parallel on the facts, it is important as 
being the first of a chain of cases holding that where the instru- 
ment states no time of performance an oral agreement as to time 
of performance is admissible. Wolters v. King 12 and Richter v. 
Union Land Co. 13 are directly in point, and have not been over- 

6 The two cases may, however, be distinguished. The Crowder case was 
concerned with the performance of a binding contract to perform a legal duty, 
while in the Standard Box Co. case a mere option was involved, there being 
no obligation to accept or perform. Furthermore, in the Standard Box case 
the court found that the time agreed on was unreasonable, and decided the 
case on that assumption, holding that since "the law required that acceptance 
should be communicated to plaintiff within a reasonable time . . . this reason- 
able time could not be extended by parol" (italics mine). There is little or 
no intimation as to what the court would have held if it had been found that 
the time provided in the oral agreement was within the limits of a "reasonable 
time" rather than amounting to an extension. 

7 Supra, n. 5. 

8 Supra, n. 6. 

9 Germain Fruit Co. v. Armsly Co. (1908) 153 Cal. 585, 96 Pac. 319; 
Harrison v. McCormick (1891) 89 Cal. 327, 26 Pac. 830, 23 Am. St. Rep. 469. 

10 (1915) 26 Cal. App. 752, 148 Pac. 539. In this case the reasons for refus- 
ing to admit the parol agreement were, first, that the time of performance 
alleged to be in the oral agreement was clearly unreasonable, and second, that 
the written contract specifically provided that no contract provisions should 
be binding on the company unless in writing and signed by the president. 

11 (1893) 97 Cal. 518, 32 Pac. 571. Here the contract was to pay a. certain 
amount of money which was to be derived from the sale of certain realty 
which the obligor promised to mortgage to the payee if the property was not 
sold by a certain date. The court found as a conclusion of law that, no time 
of payment being stated in the contract, an agreement to pay on demand would 
be implied ; but also an oral agreement to the effect that the performance of 
the obligation to pay should take place as soon as the property was sold, was 
held admissible. 

" (1897) 119 Cal. 172, 51 Pac. 35. 

18 (1900) 129 Cal. 367, 375, 62 Pac. 39, involving a written contract to 
furnish water for irrigation purposes. Though no time of performance was 
stated in the contract, and the requirement of performance within a reasonable 
time thus became by law a part of the obligation of the contract, the court held 
admissible an oral agreement requiring that the water be furnished within a 
stated definite time. 



COMMENT ON CASES 45 

ruled. Both of these cases allowed oral agreements as to time of 
performance to be admitted. The rule that oral agreements as to 
matters not mentioned in a written contract, and not in conflict 
with any contract provisions, are admissible, 14 cannot be applied to 
the omission of a "time of performance" clause, for the presence 
of the "reasonable time" clause imposed by law 15 is as significant 
and carries as much weight as any time of performance clause that 
the parties could write into the contract; 16 hence in the legal con- 
templation of the matter there can be no such thing as a contract 
with an omission as to time of performance. With this possible 
consideration disposed of, there remain three probable solutions to 
the problem: (1) the oral agreement may be refused admittance; 
(2) it may be enforced; or (3) the court may admit the oral agree- 
ment along with other circumstances and conditions as relevant in 
a determination of what is a reasonable time. Each of these pos- 
sible solutions merits our consideration. 

The argument against the admission of the parol agreement is 
based on the reasoning that the contract is complete in every detail 
because of the rule of law that the time of performance is a reason- 
able time, and therefore any extrinsic evidence regarding time 
amounts to ingrafting on a complete written contract a parol condi- 
tion concerning a matter purporting to be fully covered by the 
writing, 17 and hence that it is inadmissible under the general rule, 18 
as being an alteration of a written contract by parol evidence. 19 
The. majority of the cases seem to accord with this view. 

However, if the time stated in the oral contract is neither too 
long nor too short to be outside the limits of a reasonable time, 
how can it be said that the definite time stated amounts to an alter- 
ation of the time set up by the law? It has been contended that 
where the court finds the time stated in the oral contract to be 
within the limits of a reasonable time, effect should be given to the 

"Palmer v. Roath (1891) 86 Mich. 602, 49 N. W..S90; Taylor v. Wilcox 
(1897) 167 Mass. 572; 3 Jones on Evidence, § 439, and cases there cited. 

« California Civil Code, § 1657. 

le Giberson v. Fink (1915) 28 Cal. App. 25, 151 Pac. 371; Schwarting v. 
Carpenter (1910) 157 Cal. 432, 108 Pac. 318. It is. true that the above unquali- 
fied statement is not universally accepted, and that the "reasonable time" clause 
has in some cases been considered merely as a presumption which is subject 
to rebuttal. See George P. Costigan,- Jr., on "Implied in Fact Contracts" in 
33 Harvard Law Review, 376, 388, n. 21. But, the weight of authority is not 
in accord with this view, and the note is written on the presumption that the 
majority view is the better rule. 

" Stange v. Wilson (1868) 17 Mich. 342; Blake Mfg. Co. v. Taeger (1899) 
81 Mo. App. 239; Cocker v. Franklin Hemp & Flax Mfg. Co. (1839) 3 Sumn. 
(U. S. Cir. Ct.) 530, Fed. Cas. No. 2932. 

"Strong v. Carver Cotton Gin Co. (1907) 197 Mass. 53, 83 N. E. 328, 14 
L. R. A. (N. S.) 274, 14 Ann. Cas. 1182; Kleuter v. Joseph Schlitz Brewing 
Co. (1910) 143 Wis. 347, 128 N. W. 43, 32 L. R. A. (N. S.) 383; Wigmore on 
Evidence, § 2400, et seq. 

"Cameron Coal & Mercantile Co. v. Block (1910) 26 Okl. 615, 110 Pac. 
720, 31 L. R. A. (N. S.) 618; Hunt v. Rousmanier (1823) 21 U. S. 174, 5 
L. Ed. 589. Also, see cases cited supra, n. 17. 
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oral contract, and its terms enforced. There is much to be said in 
favor of this argument, and the case of Wolters v. King 20 seems to 
be based on this reasoning. In that case the court, finding that the 
time orally agreed on was not unreasonable, not only admitted the 
agreement, but held, as a conclusion of law, that the parties were 
"bound by the oral agreement." As full effect was given the oral 
agreement as if it had been a part of the written contract. In prob- 
ably the vast majority of the cases where the jury is allowed to de- 
termine what is a reasonable time, the time would not consist in one 
day only, but performance at any time within a considerable period 
would be within a reasonable time. When such is the case there 
seems to be no sound reason for holding that after the jury has de- 
termined the period during which performance would be reasonable, 
the court cannot give effect to an oral agreement as to a definite time 
within the period determined by the jury as a reasonable time. For 
example, if the jury finds that according to the terms of a certain 
contract, and the conditions involved, it would not have been rea- 
sonable to call for performance except in the month of February, 
1922, but that performance during that month would have been 
reasonable, the court should, according to this view, give effect to 
an oral agreement that performance shall be on a particular day of 
that month. There is, however, little or no authority, other than 
the Wolters case, favoring this view. 

It is submitted that the soundest of the three above alternatives 
is the third — that if the agreed time is not obviously beyond the 
scope of a reasonable time the court may hold the agreement ad- 
missible along with all the circumstances surrounding the transac- 
tion, as relevant evidence in the determination of what is a reason- 
able time. This solution would seem to satisfy the objections to 
the other two proposals. Such an agreement is not open to the 
objection that it is an alteration. The agreement is not admitted as 
part of the contract, but as relevant evidence, 21 along with any 

20 Supra, n. 12. 

21 Note in 31 L. R. A. (N. S.) 619, 620, stating that "although evidence of 
a contemporaneous oral agreement that the subject-matter of a written con- 
tract of sale to be delivered at a specific time is inadmissible to establish the 
time of delivery, since the law implies delivery to be within a reasonable time, 
by the weight of authority this implication is one of mixed fact and law, and 
as bearing thereon, and tending to establish what is a reasonable time, extrinsic 
evidence of all the surrounding facts and circumstances, including the declara- 
tions and conversations of the parties and any parol agreement between the 
parties as to a specific time of delivery is admissible" ; Russell v. Pittsburg 
N. I. & C. Ry. Co. (1901) 17 Pa. Super. Ct. 195, cited in 6 Dec. Dig. '06, 1156, 
to the effect that "where a written agreement is silent as to the time during 
which it is to continue in force, parol evidence is admissible to prove the inten- 
tion of the parties"; In re Beaunisne's Estate (1913) 182 111. App. 238, where 
the contract was a receipt showing payment for shares of stock which were to 
be delivered later, after the corporation was organized, and extrinsic evidence 
was admitted to show an agreement as to when the certificates of stock were 
to be delivered; Ellis v. Thompson (1838) 3 M. & W. 445, 1 H. & H. 131, 150 
Eng. Rep. R. 1219, where Baron Alderson said that the correct mode of ascer- 
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material circumstances or conversations 22 that are helpful in the 
determination of what is a reasonable time, or what the parties 
considered to be a reasonable time. The purpose of admitting the 
evidence is not to alter the contract or to change the time, but to 
aid in determining what is a reasonable time. Accordingly, the 
line of cases starting with Henehan v. Hart, 23 dealing with altera- 
tions and extensions of time, are not in point, and their reasoning 
is not applicable where the time stated is neither an extension nor 
beyond the scope of a reasonable time. Allowing the oral agree- 
ment to be admitted does not weaken the provision of the law that 
the time of performance is a reasonable time, for the jury has the 
oral contract merely for consideration along with all of the other 
extrinsic circumstances, and may give it only such weight as it 
merits under the circumstances, the question to be determined being 
the same — what is a reasonable time? Though the weight of 
authority is apparently against this view, it has been accepted in a 
number of well-reasoned decisions in California and elsewhere, 24 
it is not forbidden by any binding rule of policy, and it would seem 
to be based on sound reasoning and a thorough and comprehensive 
consideration of the proper method of determining what is a 
reasonable time. V. L. K. 



taining what is a reasonable time where no time of performance is stated is "by 
placing before the jury all the circumstances which were known to both parties 
at the time the contract took place." A liberal construction of sections 1856 
and 1860 of the California Code of Civil Procedure should be interpreted to 
include such oral agreements as here involved. Section 1856 provides for the 
admission of "evidence of the circumstances under which the agreement was 
made, or to which it relates, as defined in section 1860," and section 1860 pro- 
vides that "for the proper construction of an instrument, the circumstances 
under which is was made, including the situation of the subject of the instru- 
ment, and of the parties to it, may also be shown." 

22 Cocker v. Franklin Hemp & Flax Co. (1839) 3 Sumn. (U. S. Cir. Ct.) 
530, Fed. Cas. No. 2932, where Justice Story allowed conversation between 
the parties showing what they understood was a reasonable time to be ad- 
mitted, because "the parol evidence did not contradict or vary the written 
contract, but went merely to show the opinions of the parties as to the reason- 
able time for executing it"; Coates v. Sangston (1853) 5 Md. 121, holding that 
"where a contract for the performance of work is silent as to the time within 
which the work is to be done, the law allows a reasonable time, and the 
declarations of the party who agreed to do the work are admissible to show 
what he considered such reasonable time," referred to in 2 Page on Contracts, 
§ 1195; Walter Pratt & Co. v. Frasier & Co. (1905) 72 S. Car. 368, 51 S. E. 
983, where there was a written contract of sale, silent as to time of per- 
formance, and parol evidence of the circumstances of the sale was admitted 
to aid in the determination of what was a reasonable time. 

23 Henehan v. Hart (1900) 127 Cal. 656, 60 Pac. 426; Harlow v. Lambie 
(1901) 132 Cal. 133, 64 Pac. 88; Muller V. Swanton (1903) 140 Cal. 249, 73 
Pac. 994. These were all cases of extension of time of payment, or express 
alteration by oral agreement, and hence not applicable to the facts involved 
in the Crowder case. 

24 Supra, notes 13, 21. 



